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INTRODUCTION

The dispute arises out of the termination by the Claimant, West Africa Gas Limited
(BVI), (“WAGL” or “Claimant”) of a Gas Sales Agreement dated 9 October 2015 (“GSA”)
made between WAGL and the Republic of Ghana (“GoG”).

THE PARTIES AND THEIR REPRESENTATIVES

The Claimant

WAGL’s address is:

6" Floor, Capital Centrum Building
45 Aguiyi Ironsi Street

Maitama

Abuja

Nigeria

Tel: +234(0)9-903-6036
e-mail: info@wa-Ipg.com

WAGL’s legal representatives are:

Reed Smith LLP

The Broadgate Tower
20, Primrose Street
London EC2A 2RS

Tel: +44 (0) 20 3116 3000
e-mail: asandiforth@reedsmith.com

The Respondent

GoG is represented by the Ministry of Energy. Its address is:

Ministerial Enclave
P.0. Box SD 40
Stadium Post Office
Accra

Ghana


mailto:info@wa-lpg.com
mailto:asandiforth@reedsmith.com

Its legal representatives are:

Amofa and Partners

#4, Isaac Dodoo Street

Off Ring Road Central

Behind Starr FM

Nima

Accra

P.O. Box AN 6700 North Ghana

e-mail: e.amofa@amofa.partners

THE ARBITRATION AGREEMENT

Clause 26 of the GSA provided:

“26 ARBITRATION
26.1 Resolution of Disputes

26.1.1 Any dispute arising between or among the Parties relating to this Agreement which
is not a dispute which shall be determined by an Expert in accordance with Article 27 (a
“Dispute”) shall (unless the Parties otherwise agree in writing) be finally resolved by
arbitration conducted in accordance with the applicable rules of the London Court of
International Arbitration.

26.1.2 Pending the resolution of a Dispute in accordance with this Article 26 the Parties
shall to the greatest extent possible continue to perform their covenants and obligations
in accordance with this Agreement.

26.1.3 Any disputes or disagreement arising out of or in connection with this Agreement
shall be settled, if possible, by negotiation between the Parties.

26.2 Commencement of Arbitration

Notwithstanding Article 26.1.3, a Party may at any time give notice to the other Party of
the existence of a Dispute (an “Arbitration Notice”) and such Arbitration Notice shall set
out in reasonable detail the grounds for the Dispute in the opinion of the Party giving the
Arbitration Notice.

26.3 Appointment of Arbitrator

The procedure for the appointment of arbitrator shall be as follows:

26.3.1 where the dispute involves two of the Parties to this Agreement (for avoidance of
doubt, Buyer and Seller shall be considered one Party each for the purposes of this Article

26.3), each Party shall appoint an arbitrator within fourteen (14) Days after the date of
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receipt of an Arbitration Notice by the Party to which the Arbitration Notice was given
and those arbitrators shall then jointly appoint a third arbitrator within fourteen (14) Days
after the date of appointment of the second arbitrator to act as chairman of the arbitral
panel;

26.3.2 If either Party fails to appoint an arbitrator or the two arbitrators appointed by the
Parties fail to agree on the choice of the third arbitrator, the appointing authority, in
accordance with the Rules, shall be the London Court of International Arbitration. The
language of the arbitration shall be English.;

26.3.3 The place of arbitration shall be London, United Kingdom.

26.3.4 The cost of the venue of arbitration under this Article 26 and the fees of the
arbitration tribunal shall be borne equally by the Parties, unless otherwise specified by
the arbitrators in a final award.

26.4 The arbitration award

26.4.1 Any arbitration award rendered in consequence of an arbitration commenced in
accordance with this Article 26:

(i) shall be in writing and shall set out in reasonable detail the facts of the Dispute and
the reasons for the decisions of the arbitral panel;

(ii) (to the greatest extent possible under applicable law) shall be final and binding on
both Parties; and

(iii) shall forthwith be implemented by the Parties.

26.4.2 Any award shall be final, conclusive and binding upon the Parties (such that, to the
extent permitted by the law of the seat of arbitration, the Parties shall be taken to have
waived any right of appeal or review in respect of the award), and judgment upon the
award rendered by the arbitrators may be entered in any court having jurisdiction (as per
the New York Convention of 1958 on Recognition and Enforcement of foreign arbitral
awards).”

THE TRIBUNAL

On 21 October 2019, Professor Fidelis Oditah QC SAN and Dorothy Ufot SAN, were
appointed by the LCIA as co-arbitrators and Anthony Idigbe SAN as Presiding

Arbitrator.

On 27 November 2019, the Respondent raised an objection to nationality of both the
chair and one of the co-arbitrators. The Claimant provided its comments on 27
November 2019 and the Respondent provided further comments on 3 December

2019.
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11.

12.

13.

14.

15.

16.

17.

18.

19.

On 5 December 2019, the chair resigned and on 9 December 2019, the LCIA Court
decided to maintain the appointment of Ms Ufot and granted the co-arbitrators 14
days to select a replacement arbitrator.

On 30 January 2020, pursuant to Article 10.1 of the LCIA Rules, the LCIA Court revoked
the appointment of Anthony Idigbe SAN as Presiding Arbitrator and pursuant to

Articles 5 and 11 of the LCIA Rules appointed Hilary Heilbron on the joint nomination

of the co-arbitrators.

PROCEDURAL HISTORY

On 25 July 2019, WAGL served its Request for Arbitration.

On 28 October 2019, the Claimant elected to have its Request treated as its Statement

of Case and proposed a procedural timetable.

On 4 November 2019, the Respondent asked for an extension to file its Response.

On 20 November 2019, the Tribunal issued Procedural Order No. 1.

On 30 January 2020, the revocation of Mr Idigbe and the appointment of Hilary

Heilbron QC as a replacement arbitrator was notified to the parties.

On 5 March 2020, GoG served its Response to the Request for Arbitration.

On 20 March 2020, WAGL served a Reply.

On 19 April, 2020, the Tribunal issued a further Procedural Order.

On 22 April 2020, GoG served a Response to the Reply.
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21.

22.

23.

24,

25.

26.

27.

28.

29.

30.

On 14 May 2020, WAGL served the first witness statement of Oluwatosin Etomi,

Country Manager for Ghana at the Sahara Energy Group (“Sahara Group”).

On 25 June 2020, GoG served the first witness statement of Solomon Adjetey, Director
in charge of the Generation and Transmission Directorate at the Ghanaian Ministry of

Energy.

On 7 July 2020, WAGL served a second witness statement of Mr Etomi.

On 8 July 2020, WAGL served an Amended Request for Arbitration.

On 10 August 2020, GoG served an Amended Response to the Amended request for

Arbitration together with a second witness statement from Mr Adjetey.

On 10 June 2020, the Tribunal made an order relating to disclosure.

On 16 July 2020, the Tribunal held a procedural hearing via Zoom and subsequently

confirmed the directions in writing.

The parties served skeleton arguments on 17 August 2020.

On 18 August 2020, WAGL served an Amended Reply.

An oral hearing of the arbitration was held by Zoom between 24-26 August 2020. It
had been adjourned from 27-29 July because of amendments made to the Request for
Arbitration. At the hearing WAGL was represented by Mr Christopher Smith QC and
Mr Du and GoG by Mr Amofa and Mr Godfred Dame, Honourable Deputy Attorney-
General and Deputy Minister of Justice. No parties raised any issues either during or
after the virtual hearing regarding the manner in which the virtual hearing was carried

out.

Mr Etomi and Mr Adjetey gave evidence and were cross-examined.
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32.

33.

34,

35.

36.

37.

38.

On 4 September 2020, the parties served their submissions on costs.

On 8 September 2020, the parties served their responsive submissions on costs.

On 2 December 2020, the Tribunal closed the arbitral proceedings.

OVERVIEW

It is not in dispute that in 2015 Ghana faced an urgent energy crisis and approached
WAGL to supply Liquefied Natural Gas (“LNG”).* This led to the signature of Heads of
Terms dated 15 May 20152,

WAGL is a joint venture company established between Ocean Bed Trading (BVI), a
member of the Sahara Group, and the Nigerian National Petroleum Company

(“NNPC”).

Following further negotiations, the GSA was executed on 8 October 2015 for the supply

of LNG at the port of Tema, Ghana, for a period of five years.

In order to enable the GSA to be implemented, as there was no berthing facility at
Tema, WAGL was contractually obliged to incur substantial infrastructure and other
costs, set out in more detail below. The GSA provided for certain conditions precedent
to the obligation to sell and purchase the Gas. It is common ground that both WAGL

and GoG did not fully comply with such Conditions.

Despite attempts to resolve the impasse, WAGL by letter dated 22 April 2019
terminated the GSA and initially sought payment of USS$1,080,889,309 by way of

Recovery Fee pursuant to Article 17 of the GSA. That figure has since been substantially

1C8-9; C155.
2C16.
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40.

41.

reduced. GoG has refused to pay the Recovery Fee based on its interpretation of the

GSA and has itself claimed damages in this arbitration by way of Counterclaim.

The issue of liability turns on the construction of the GSA.

The Tribunal is most grateful to counsel representing both parties for their helpful
written and oral submissions. The Tribunal in this Award only summaries the main
relevant arguments of the parties, but it has carefully considered all submissions and

evidence put before it, even if not set out in this Award.

THE RELEVANT TERMS OF THE GSA

The following are the relevant terms of the GSA.

The Recitals
Recital D provides:
“Certain capital works are necessary around the discharge port in Tema, Ghana in order

for the Buyer to receive Gas from the FSRU and the Seller agrees to undertake (or procure
the undertaking of) these works, and incur the initial capital cost thereof.”

The Definitions:

Buyer’s Approvals: all Authorisations required from any Governmental Authority in
connection with the design, construction, installation, commissioning, maintenance, repair
and operation of the Buyer’s Facilities.

Conditions Date: as defined in Article 2.5.5.

Effective Date: the date upon which all of the Conditions have been satisfied by each
Responsible Party or waived in accordance with Article 2.5.6.

Execution Date: the date shown above, being the date upon which this Agreement is entered
into between the Parties.

Floating Storage Regasification Unit FSRU: the vessel owned or chartered by the Seller which

is stationed at the discharge port in Tema, Ghana and is primarily used for the storage of LNG
and the regasification of LNG into Gas.

10



Infrastructure Works: means the works the Seller will undertake, or procure, in the port area
at Tema, Ghana, including but not limited to dredging of the port, extending breakwaters,
constructing a jetty and moorings, installing a metering station and laying a Gas pipeline from
the FSRU to the Delivery Point.

Project Costs: the costs that the Seller will incur in order to facilitate the Buyer receiving Gas
from the FSRU, including:

a) the costs of undertaking or procuring the Infrastructure Works at the port in Tema,
Ghana;

b) the costs of securing Access Rights, Authorisations and Seller Approvals;

c) the costs of leasing the FSRU; and

d) any interest and legal costs associated with the above.

Seller’s Approvals: all Authorisations required from any Governmental Authority in connection
with the construction, maintenance, repair and operation of the Seller’s Facilities.

Start Date: as defined in Article 2.1.3.

Termination Date: the date upon which this Agreement expires or is otherwise terminated in
accordance with its terms.

Article 2
DURATION, CONDITIONS AND GAS PURCHASE ORDER
2.1 Duration

2.1.1  This Agreement shall, subject to Article 2.2 come into force on the Execution Date and
shall terminate upon the earlier event to occur of:
(a) the fifth (5th) anniversary of the Start Date; or,
(b) when the Contract Quantity has been made available for delivery by the Seller; or
(c) any other termination event in accordance with Article 24 Error! Reference source n
ot found.

2.1.2 If within eighteen (18) Contract Months but not less than six (6) Contract Months prior
to the fifth (5th) anniversary of the Start Date, the Buyer or the Seller serves on the
other Party a notice for the extension of the Contract Period then the Buyer and Seller
shall negotiate in good faith the terms of such extension, including any variation to
the calculation of the Contract Price, and providing the Buyer and Seller are in
agreement on all of the terms of such extension by no later than ninety (90) Days
prior to the fifth (5th) anniversary of the Start Date, the Buyer and Seller may extend
the Contract Period for an additional five year term in accordance with the terms to
be agreed by the Parties.

2.1.3 The Start Date shall be the date agreed to in writing by the Parties, and in the absence

of the Parties agreeing a date the Start Date shall occur on the Day being three (3)
months after the Effective Date.

11



2.2 The Conditions

The provisions of this Agreement (except for Articles 1, 2.2, 2.3, 2.4, 2.5, 17, 21 and 23 to 34
are conditional upon the fulfilment or the waiver of the conditions in Articles 2.3, 2.4 and 2.5
(the "Conditions").

2.3 The Seller’s Conditions

Except as set out in Article O, the Buyer is not obligated to purchase and receive Gas from the
Seller under this Agreement, unless and until the Conditions set out below are satisfied by the
Seller or waived by the agreement of the Buyer and the Seller in writing:

2.3.1 The Seller has obtained all Seller’s Approvals necessary for the acquisition of LNG and
the regasification, transportation and the sale of Gas as contemplated in this
Agreement.

2.3.2  The Seller has executed the following agreements:
(i) the LNG Supply Agreement; and
(i) the FSRU lease agreement.

2.3.3  The Seller has obtained all authorizations required under the Seller’s constituting
documents to enable the Seller to validly execute this Agreement and undertake the
performance of its obligations hereunder.

2.3.4 The Seller has established a Disputed Amount Account with the Buyer for the receipt
and management of disputed amounts in accordance with Article 14.8 of this
Agreement.

2.3.5 The Seller has completed, or has procured the completion, of all works to the FSRU
and the Infrastructure Works which are necessary for the Seller to be able to perform
its obligations under this Agreement.

2.3.6  The Seller has secured all Access Rights necessary for the Seller to fulfil its obligations
under this Agreement.

2.3.7 The Seller has secured any financing required to perform this Agreement.

2.3.8 The Seller has obtained a legal opinion from Ghanaian legal counsel in a form
acceptable to the Seller confirming the capacity of the Ministry of Power to enter into
this Agreement on behalf of the Government of the Republic of Ghana and to bind it
to the obligations set out in this Agreement.

2.4 The Buyer’s Conditions

Except as set out in Article 2.5, the Seller is not obligated to supply Gas to the Buyer under this

Agreement, unless and until the Conditions set out below are satisfied by the Buyer or waived

by the agreement of the Buyer and the Seller in writing:

2.4.1 The Buyer has provided to the Seller evidence of the approval by the Parliament of
Ghana and a legal opinion of the Attorney-General in respect of GoG's authority to

12



2.4.3

24.4

245

25

251

2.5.2

2.5.3

enter into, its execution of, and its ability to fulfil its payment obligations under this
Agreement.

2.4.2  The Buyer has provided a revolving irrevocable cumulative standby letter of
credit acceptable to the Seller established by the Buyer in favour of the Seller and
confirmed by an LC Bank (approved by the Seller) for the initial amount of
$140,000,000 covering a period of four (4) months ("Letter of Credit" or "LC"). The LC
shall be for the purpose of backstopping the payment obligations of the Buyer and
shall be maintained and renewed in accordance with this clause for the duration of
this Agreement and for a period of 12 months after the termination or expiry of this
Agreement, always substantially in the form attached in Schedule 8 to this Agreement.
The Parties acknowledge that the value of the LC reflects the current market price of
Brent crude, which as at the date of this Agreement is approximately $50/bbl. If
immediately prior to the date of renewal of the LC the price of Brent crude has
increased by 10% or more from the price as at the date of this Agreement or the
previous date of renewal (as applicable), the Buyer shall be obliged to obtain an LC for
a greater amount and the Seller shall notify the Buyer of the new LC amount, which
shall always reflect the then market price.

The Buyer has obtained all other Buyer’s Approvals necessary to purchase, receive,
and use Gas as contemplated in this Agreement.

The Buyer has obtained all authorizations required under the Buyer’s constituting
documents to enable the Buyer to validly execute this Agreement and undertake the
performance of its obligations hereunder.

The Buyer has established a Disputed Amount Account with the Seller for the receipt
and management of disputed amounts in accordance with Article 14.8 of this
Agreement.

Satisfaction of the Conditions

Each Party shall use Reasonable Endeavours to satisfy or procure to the satisfaction of
each of the Conditions for which such Party is primarily responsible ("Responsible
Party"). The Seller shall be the Responsible Party for those Conditions identified in
Article 0 and the Buyer shall be the Responsible Party for those Conditions identified
in Article O, except that the GoG undertakes, so far as possible and in accordance with
the terms of this Agreement and applicable law, to expeditiously and in good faith
assist with all necessary approvals in relation to those Conditions identified in Article
0 (to the extent that Authorisations are required from a Ghanaian Governmental
Authority) and Article 2.3.6.

Each Party, upon the request of the Responsible Party and at the expense of such
Responsible Party, shall use Reasonable Endeavours to assist the Responsible Party to
satisfy the Conditions for which the Responsible Party is primarily responsible.

The Parties shall from time to time discuss and coordinate their plans for the

satisfaction of the Conditions, and each Party shall keep the other Parties informed on
a timely basis as to progress in relation to the satisfaction of the Conditions.

13



254

2.55

2.5.6

Upon the satisfaction of a Condition by the Responsible Party, the Responsible Party
shall notify the other Party of the satisfaction. Such notice shall include the necessary
supporting documentation to substantiate the satisfaction of the Condition. The other
Party may by giving notice within five (5) Days dispute whether such Condition has
been satisfied.

Each of the Conditions shall be satisfied on or before the Day being five (5) months
after the Execution Date (such Day being the "Conditions Date").

The date upon which all of the Conditions have been satisfied or waived by the Parties
shall be the Effective Date.

2.5.7 Subject to Article 2.5.8, if any Condition is not satisfied by the Responsible Party or

2.5.8

2.6

waived by the Parties by the Conditions Date:

(i) the Responsible Party in respect of such Condition shall forthwith give notice to the
other Party of the reason for the delay in satisfaction of the Condition and the revised
date by which it is reasonably expected that the Condition shall be satisfied; and

(ii) on the Conditions Date, unless the relevant Condition has been satisfied or waived
in accordance with this Agreement or the Seller and Buyer have agreed in writing on
a new Conditions Date, the Seller may thereafter terminate this Agreement with
immediate effect by giving notice of such termination to the Buyer; PROVIDED
however, that no claim shall lie against any Party in respect of any costs or losses
whatsoever, direct, indirect or consequential for failure to fulfil the said Conditions
except to the extent that the Buyer is liable to pay the Seller the Recovery Fee in
accordance with Article 17.

If the Seller is delayed in completing the Infrastructure Works or constructing,
installing and/or commissioning the Seller's Facilities as a result of:

(i) any act of prevention, hindrance or interference caused by or attributable to the
Buyer or the GoG;

(ii)breach by the Buyer or the GoG of any obligations under this Agreement;

(iii) the GoG not fulfilling its obligations pursuant to Article 2.5.1; or

(iv) any Force Majeure Event,

then the Seller may extend the Conditions Date, by notice to the other Parties in
writing by a reasonable period necessary to accommodate the delay.

Status of the Agreement

Subject to the provisions of Article Error! Reference source not found., each of the Parties is b
ound by the provisions of this Agreement as of the Execution Date; provided however that
until the Conditions have been satisfied or waived in writing by the Parties, Seller is not
obligated under Article Error! Reference source not found. to make Gas available, and Buyer i
s not obligated under Article Error! Reference source not found. to take or pay for Gas.

17

17.1

Project Costs

The Buyer acknowledges that the Seller has incurred the Project Costs in reliance of
the Buyer agreeing to take or pay for Gas for a period of 1826 Days, in accordance

14



17.2

17.3

17.4

17.5

17.6

17.7

with the provisions of this Agreement. The Contract Price formula set out in Article
provides for recovery of the Project Costs over the full term of this Agreement.

The Buyer and Seller agree that in the event that this Agreement is terminated: (i) as
a result of the Seller issuing a notice pursuant to Articles 2.5.7, 3.1.2, 23.5, 24.2, or
as a result of either Party issuing a notice pursuant to Article 24.5; or as a result of the
operation of Articles 24.1.4, 24.1.5 or 24.1.6, , then notwithstanding any other rights
or remedies available to the Seller, the Buyer shall pay the Recovery Fee to the Seller.

The Seller shall maintain accurate books, records and other supporting
documentation evidencing the Project Costs, which will be used as the basis for
calculating the Recovery Fee in Article17.4. The Buyer shall have the right to inspect
such books, records and documentation for the purposes of verifying the quantum of
the Project Costs on giving the Seller at least five (5) Working Days' written notice.

The "Recovery Fee" shall be such amount as is necessary to allow the Seller to recover
the all costs suffered as a result of Buyer’s Termination and which shall be calculated
as follows:

Recovery Fee = Project Costs - (Project Costs x (Termination Day/1826)) + any costs
payable by the Seller for terminating the LNG Supply Agreement + any costs payable
by Seller for terminating the FSRU Lease Agreement + any and all associated costs
resulting from termination of this Agreement.

Where "Termination Day" is the Day on which this Agreement has been terminated
expressed as a figure, with the Day after the Start Date being counted as "one", the
next Day being "two" and so on. If this Agreement is terminated on or prior to the
Start Date the Recovery Fee shall be equal to the Project Costs plus any costs payable
by the Seller for terminating the LNG Supply Agreement.

The above formula reduces the Recovery Fee from an amount equal to the Project
Costs to S0 (zero US Dollars) at the end the full term of this Agreement, excluding (a)
any costs payable by the Seller for terminating the LNG Supply Agreement prior to the
end of the full term of this Agreement; and b) any and all associated costs incurred by
the Seller resulting from termination of this Agreement.

The Recovery Fee shall be invoiced by the Seller and will be payable no later than five
(5) Days after the date of termination of this Agreement.

The Buyer acknowledges that the Recovery Fee reflects the Seller's investment in
order for the Seller to deliver and the Buyer to receive Gas from the FSRU and
represents a genuine pre-estimate of loss the Seller will incur if this Agreement does
not remain in place for a minimum of sixty (60) Contract Months. The Buyer hereby
waives any and all rights it may have to argue that the Recovery Fee is not a genuine
pre-estimate of loss or otherwise an unenforceable penalty.

In the event of the failure of the Buyer to pay any amount due to the Seller within the
period stipulated in Article 17.5, the Seller shall at the expiration of the period
stipulated in Article 0, give the Buyer a written notice substantially in the form set out
in Schedule 7 (the “Notice of Non Payment”) of Seller’s intention to draw on Buyer’s
LC at the expiration of five (5) Working Days (the “Grace Period”) from the Day the

15



Notice of Non Payment was received. Where the Buyer fails to pay the amount due at
the expiration of the Grace Period, the Seller may demand payment under the LC.

Other Miscellaneous Articles

22.1

Exclusive Remedies

22.1.1 The remedies set out in this Agreement in respect of a breach by a Party of this

33

33.1

33.2

33.2

33.3.1

33.3.2

33.3.3

Agreement shall be the exclusive remedies of the Parties in respect of such breach
and shall be exhaustive of any other remedies howsoever arising (whether at law, in
equity or in consequence of any statutory duty, strict or tortious liability or otherwise).

GENERAL
Entire agreement

This Agreement, its Annexures and documents incorporated by reference and the
Buyer's payment security if and when provided, shall constitute the entire agreement
between the Parties as to the subject matter of this Agreement and shall supersede
and take the place of all documents, minutes of meetings, letters or notes which may
be in existence at the Execution Date and of all written or oral statements,
representations and warranties which may have been made by or on behalf of the
Parties as to such subject matter.

Amendment

Subject to Article Error! Reference source not found., this Agreement may only be a
mended or supplemented by a written agreement of the Parties which is expressed to
be an amendment of or supplement to this Agreement.

Waiver and exercise

The waiver, release or modification by a Party of a default by the other Party or Parties
in the performance by that other Party of any of its covenants or obligations in
accordance with this Agreement shall not operate or be construed as a waiver, release
or modification by the default waiving Party of any other default by the other Party.

The waiver, release or modification by a Party of any of the rights or interests of the
right waiving Party in accordance with this Agreement shall not operate or be
construed as a waiver, release or modification of any other right or interest of the
right waiving Party in accordance with this Agreement.

Except where expressly provided to the contrary in this Agreement, a Party shall not
have and shall not be deemed to have waived, released or modified any of its rights
or interests or the requirement for or any default in the performance of the covenants
or obligations of the other Party in accordance with this Agreement unless the waiving
Party has expressly stated in writing that it does so waive, release or modify such rights
or interests or the requirement for or any default in the performance of such
covenants or obligations.

33.3.4 The exercise by a Party of any of its rights or interests in accordance with this
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34 Applicable Law

This Agreement shall be governed by and construed in accordance with the laws of
Ghana. The United Nations Convention on Contracts for the International Sale of
Goods shall not apply to this Agreement.

THE FACTUAL BACKGROUND

PRIOR TO THE GSA

WAGL contends that because of the urgent need for Gas, once the Heads of Terms
were signed on 15 May 2015, and given the long lead times required to implement
certain aspects of the project, it started making preparations before the execution of

the GSA, recognizing that if the GSA did not materialize, it was at its financial risk.

Accordingly, on 30 May 2015, WAGL obtained a quotation from Sterling Engineers
(“Sterling”) for drilling and bathymetric surveys in the sum of US$100,000.3

On 10 June 2015, WAGL entered into an agreement with Hemla Energy AS (“Hemla”)
to provide Project Management Services.* The description and scope of the work was
divided into two phases. Phase | comprised: dredging of the port; extension of the
outer breakwater; fabricating and installing and commissioning a pipeline; providing a
mooring facility; providing the FSRU by way of time charter party; providing site
supervision and installing the Scada system. Phase Il included a concept analysis,
selection of an energy procurement and construction (“EPC”) contractor, preparation
of tender documents, tendering contract award, fabrication, delivery at site and

installation and commissioning.

In July 2015, Envirorich provided a proposal to Sahara in relation to the environmental

impact assessment study.®

3c17.
4C20-C42.
> C72-C111.
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51.

Prior to the signature of the GSA, to the knowledge of GoG, WAGL commenced a
geological survey and soil investigation at the proposed area® and there were
negotiations relating to the loading arms.” Hemla also provided monthly progress

reports to WAGL.®

On 9 September 2015, WAGL entered into an agreement with MBC Capital Limited

(“MBC”) to provide project finance advisory services and capital raising.®

AFTER THE GSA

On 28 October 2015, WAGL entered into a time charter with Golar LNG NB13
Corporation (“Golar”) for the provision of the FSRU at the port of Tema, Ghana for a
period of 5 years.’® WAGL submits that it was necessary to enter into this agreement
early on to secure a FSRU, given the limited supply of such vessels and the need to

meet certain deadlines arising from the urgency of the project.

On the same day, 28 October 2015, Sahara Energy Resource Limited registered in the
Isle of Man and a member of the Sahara Group (“Sahara IOM”) entered into a
performance guarantee with Golar by which it guaranteed the due and proper

performance by WAGL of its obligations under the time charter.

On 2 November 2015, WAGL paid the application fee to the Ghanaian Energy

Commission.™

On 30 November 2015, WAGL signed a purchase order with FMC Technologies (“FMC”)

for the supply of two marine loading arms.*?

€ C155-6.
7C261.
& C208.
°C433.
o g110.
11 ¢cs510.
12.c548.
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On 1 December 2015, WAGL signed a consultancy service agreement with Siport XXI
S.L. (“Siport”) in relation to the construction of a FRSU Terminal at the port of Tema in

Ghana.B

On 10 December 2015, the Ghanaian Cabinet considered the approval of the GSA,
endorsing the Executive approval granted earlier and requesting some revisions to

the GSA.*

On 23 December 2015, WAGL entered into an agreement with BP Gas Marketing Ltd
(“BP”) to purchase LNG from BP X-ship for an extendable “Base Term” of 5 years, which

agreement was subsequently notified by WAGL to GoG.*

On 28 December 2015, WAGL wrote to the Minister of Power at GoG stating:*

“.... We still remain optimistic that our target of first gas is still achievable subject to all
the Conditions Precedent of the ... (GSA) being met.

Nevertheless, we continue to work arduously on the other aspects of the project and will
continue to regularly keep you updated.

Finally, we seize this opportunity to remind you on the outstanding issues re-: GSA inter-
alia Parliamentary Approval, and your Financial Instrument being in place....”

On 21 January 2016, the Ministry of Justice confirmed, on behalf of the Attorney
General, that the GSA did not contravene any existing law and could be executed by

the parties thereto. The letter added:

“.... This conclusion notwithstanding, it is our view that Article 30.11 of the Agreement is
only an undertaking to confirm the fact that the Agreement will receive Parliamentary
approval in line with Article 181(5) of the 1992 Constitution. In view of the fact under
Article 2.4.1 of the Agreement, Parliamentary approval is 1 of the Buyers conditions for
the effectiveness of the Agreement, this could be done before or after the parties have
signed the Agreement. The requirement of parliamentary approval must be met in order
to avoid having the Agreement struck down as unconstitutional and therefore null and
void and of no effect in future litigation....”

13 C629.
14 C831.
15 C885.
16 C885.
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On 25 January 2016, WAGL wrote to the Minister of Power giving an update on
progress. The letter noted that the EPC companies had been shortlisted and added
that as in the previous update, WAGL had slowed down on issuing EPC contracts whilst
awaiting Parliamentary Approval and the letter of credit (“Letter of Credit” or “LC”) to
be put in place, adding that in view of on-going efforts to secure such approval and a
working LC, work on this aspect had since recommenced. The update also indicated
that the estimated time for completion of the high-pressure loading arms was the first

quarter of 2016.

On 27 January 2016, WAGL received an invoice from MBC for a success fee

representing 3% of the total amount of capital arranged for WAGL.®

On 4 February 2016, WAGL entered into an EPC contract with Amazon Energy Ltd
(“Amazon”).® The contract provided for a start date, namely the day after the
execution of the EPC Contract and completion of the design, procurement and

fabrication, as well as the construction of the works, 9 months thereafter.

On 8 March 2016, the Conditions Date in the GSA arose.

On 17 March 2016, Sahara Energy & Petroleum Limited, Ghana (“Sahara Ghana”)
wrote to the Executive Secretary of the Energy Commission. The letter sought a
provisional licence for an offshore LNG facility for the purpose of receiving LNG to be
gasified and made available as Natural Gas to power generation plants along the Tema

corridor with an approximate start date of April 2016 .»°

On a date, on or about 18 March 2016, WAGL and GoG entered into an addendum to
the GSA increasing the contract quantity, the daily contract quantity the duration of

the contract from 5 to 10 years and reducing the regasification costs. The Addendum

17.C1074-5.

18 C1078.

¥ c1111-1111.76.
20C1115-6.
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was stated to form part of the GSA and, insofar as any of its terms or conditions
contradicted or conflicted with the terms of the GSA, the Addendum would take

precedence. The Conditions Date was not changed.?

On 18 March 2016, the President of Ghana gave Executive approval to the Addendum
to the GSA.%

On 18 March 2016, the Deputy Minister for Power and the Deputy Minister for Finance
sent a joint memorandum to the Ghanaian Parliament to approve the GSA as amended

by the Addendum.?

On 30 March 2016, the Ghanaian Cabinet approved the GSA as amended by the
Addendum.?

On 1 April 2016, FMC wrote to WAGL stating that in the light of the lack of payment
since January 2016, as well as the lack of any reply from WAGL or other players despite
numerous reminders, FMC’s management had been forced to put on hold the
manufacturing of the loading arms “while due funds are not received at FMC’s
account”. The letter added that upon receipt of the funds, manufacturing would
restart and a new schedule and delivery date would be provided and notified. The

letter also enclosed an updated offer for the supply of the marine loading arms.?

On 18 April 2016, WAGL authorised Hemla and its project team to manage the

tendering for the pipeline package and the design verification package.*

21 B310-323.

22 C1313.

23 B318-323.

24 C1314.
%5(C1318-1395.
%6C1397.
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On 27 May 2016, WAGL notified the Minister of Power that the “Mt Golar Tundra”,
which was to be used as the FSRU, had sailed from Singapore to Tema pursuant to the
time charterparty. The letter also reiterated the request for an update on the status of

Parliamentary Approval.?

On 6 June 2016, WAGL updated the GoG on the project, noting that the time charter
the Mt Golar Tundra had been signed for a period of 5 years; that the vessel had arrived
at Ghana on 30 May 2016 and had docked offshore; and that the high-pressure loading

arms contract had been awarded to FMC.?® The update also stated:

“Had all gone according to plan we would have been supplying the much-needed LNG to
the various power plants along the Tema axis by now.

All the Supply Agreements and agreements that go into making the project a reality has
since been executed and the Minister dutifully informed....

The FRSU was scheduled to arrive in May 2016 and it did in the hope that the
infrastructure work would have been completed.

Were it not for the delays experienced, the project would have long been completed.
Moreover..., e shouldered the risk in the project by not looking to the Government to
take inject Equity by not looking to Government to bankroll and sit with all the risks....”

On 30 June 2016, there arose the deadline for the Condition Precedent under the LNG

Supply Agreement.?

On 12 August 2016, WAGL wrote to the Director of Ports at the Ghana Ports and
Harbour Authority referring him to the Minister of Powers letter of 13 July 2015 and
informing him of the progress with the LNG project as planned. The letter indicated
that WAGL would be forwarding copies of the engineering studies, drawings, works
and all other technical and operational aspects in due course for his consideration,

comments and suggestions.3°

On 26 September 2016, WAGL wrote to the Minister of Power referring to previous

correspondence and requesting that WAGL be provided with an update on the status

27.C1404.

28 C1405-13; C1414 re NOR.
2 Clause 5.2.3: B254.

30 C1495.
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73.

74.

75.

76.

of Parliamentary Approval as well as GoG’s financial instrument i.e. the LC. It noted
that WAGL had informed the Minister that it had slowed down on progress of the
project pending the fulfiiment of the GoG’s conditions precedent inter alia

Parliamentary Approval and the Financial Instrument.3!

On 5 October 2016, WAGL wrote again to the Minister of Power acknowledging receipt
of a letter dated 4 October 2016, which letter is not before the Tribunal, commenting
that they were “taken aback by its contents”. WAGL's letter went on to state that it
had commenced work on the project and taken positions with huge financial
implications on the back of the GSA and continued to do so on the GoG’s assurances
that the Parliamentary process and financial instrument would be secured forthwith.
The letter further stated that it had been made expressly clear at a series of meetings
held with the various ministries that the work should go on to which WAGL had
requested a letter from the Minister of Power in this regard, but it was not received.
The letter further drew attention to the monthly hire charges which were being

incurred in relation to the FSRU, enclosing copies thereof.3

No reply was received from the GoG to any of these letters requesting updates.

On 19 October 2016, Parliamentary Approval was received for the project including
both the GSA and the Addendum, over 7 months after the Conditions Date of 8 March
2016.%

On 1 November 2016, WAGL wrote to the Minister of Power following the
Parliamentary Approval and sought a meeting with the Ministry and other
stakeholders to identify the key next steps with a view to the implementation of the
project. The letter reminded the GoG that there was still an outstanding obligation on

its part under the GSA, namely the provision of the LC.>*

3115109,
32C1522-6.
33 C536-7.
34 C1530.
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On 21 November 2016, WAGL again wrote to the Minister of Power stating that it was
yet to receive any official communication of the Parliamentary Approval and raising

again the failure to provide the LC.** The letter continued:

“As a reminder, the FSRU — Mt Golar Tundra arrived Ghana and tendered its Notice of
Readiness... on 1 June 2016, and has remained in Ghana water since then. Since its
tendering of the NOR, we have continued to keep you regularly updated and informed of
the cost implication, which remains for your account.

Furthermore, due to the delay experienced on the project, our contractors were unable
to continue with their obligations. Consequently a lot of them vacated the site. We are
now having to recall and mobilize them again and this is not without attendant cost
implication.

Finally, your urgent attention to providing us with the official notification as well as
establishing of the Letter of Credit for the project will be most appreciated....”

On 1 December 2016, Golar commenced arbitration against WAGL in relation to the

non-payment of hire under the charter.

On 1 December 2016, Ghana National Petroleum Corporation (“GNPC”) entered into

a 20 year contract with Hoéegh LNG for the supply of NG at Tema.3¢

On 6 January 2017, Clyde & Co, representing WAGL, wrote to the Government of
Ghana, for the attention of the Ministry of Power, indicating that it had been
appointed to represent WAGL and noting that WAGL had already been exposed to very
significant Project Costs, but had been prevented from progressing matters as a result
of the GoG’s failure to comply with its obligations inter alia, under clause 2.5 of the

GSA and that WAGL's exposure was continuing to grow.*’

On 29 March 2017 the Tribunal in the arbitration between Golar and WAGL issued its

First Interim Award.38

35C1535.
36 C1605.
37.C1665.
38 C1701. Three further interim awards followed: C1732; C1744; and C1848.1.
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On 5 July 2017, Amazon issued a Notice of Termination of the EPC Contract for failure

to make payment thereunder.®

On 26 July 2017, WAGL wrote to the Minister of Power in response to the latter’s
request for a submission of a confirmed position on pricing for LNG. Having referred
to the GSA and the steps it had taken to fulfil its obligations under that agreement and
the failure of the Ministry of Energy to pay the daily hire costs of the FSRU, WAGL
sought clarification of the Ministry’s request that the Ministry wanted only a review of
the price clause even though works on the project were continuing and sought

clarification.

On 3 August 2017, WAGL wrote again to the Minister of Energy referring to previous
meetings, presentations and discussions relating to the implementation of the GSA.“

The letter stated:

“Upon Parliaments Approval of the binding GSA... And subsequent kick of meeting (with
members of your team in attendance) of 16 December 2016, we are yet to be formally
engaged by the Ministry of Energy in expediting steps towards the implementation of the
project. Her previous correspondence, and in the bid to curtail the exposure, WAGL has
been inclined to slow the pace of execution.

It suffices to state that this delay is as a direct consequence of non-fulfilment of Buyer
Conditions per the GSA. Consequently, costs (such as the hirer on the Floating Storage
and Regasification Unit) accrual for Go aboard life ‘s account resulting in 1/3 Arbitration
Award against WAGL by Messer’s Golar Limited for which pressures now mount on WAGL
for corresponding action.

We, by this medium reiterate our willingness to work with the GoG on ways to mitigate
this exposure and are available for discussions and meetings in this regard.

Your urgent attention will be highly appreciated.”

On 25 August 2017, Amazon gave Notice of Termination under the EPC contract.”? The

letter stated:

o

We wish to reiterate WAGL's position on the emergency nature of the project at the
negotiations and eventual execution of the Agreement. However, following several
discussions in this regard, with WAGL repeatedly assuring us that the project will go

9 c1742.
40.C1759.
41 C1760.
42C1761-3.
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ahead we are yet to be mobilized for the first milestone payment. Our last formal
engagement with the Ministry f Power was in December 2016 when the project kick off
meeting was to be held with no update thereafter.

Despite the seemingly obvious frustration, and WAGL's insistence that the project will
forge ahead we are not convinced due to lack of improvement in the execution of the
contract.

As a result, due to WAGL's breach of contract, we hereby terminate this agreement in
accordance with Articles 500(9).

Consequently, the sum of US$310,000,000...falls due....”

On 4 September 2017, GNPC wrote to WAGL inviting negotiations and adding that
following a recent review of the country’s power requirements, the Ministry of Energy
was considering an implementation of the project to be executed by WAGL in Takoradi

instead of the original agreed location in Tema, necessitating a review of the GSA.*

On 14 September 2017, GNPC concluded an agreement with Gazprom for the supply
of LNG.*

On 15 September 2017, WAGL notified an event of force majeure in respect of the
FSRU time charter agreement on the basis of the change of port from Tema to

Takoradi.*

On 19 September 2017, Golar gave notice of termination and withdrawal under the

time charter.

On 24 July 2018, WAGL entered into a Deed of Agreement and Release with Golar and
Sahara Energy Resources Limited, Switzerland (“Sahara Switzerland”) following four

interim arbitration awards.#

43C1764.1-2.

44(C1766.1-2.

45C1767-8. A similar notice was sent to BP on 26 October 2017: C1805.1-2.

46.C1773-4.

47.C1891.4-11. This was subsequently amended on 31 August 2018: C1920-1 and on 4 March 2019:
C2011-3.
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In September 2018, there was a press announcement that the China Harbour
Engineering Company had been appointed to build onshore facilities, and that

Jiangnan Shipyard had been appointed to provide an FSRU.*

On 16 October 2018, FMC gave Notice of Termination to WAGL for breach of contract

in relation to the marine loading arms.*

On 22 April 2019, WAGL gave Notice of Termination of the GSA to the Ministry of

Power.?® The letter stated as follows: —

“Pursuant to Clause 2.5.7(ii) of the Agreement, if any Condition is not met by the
Conditions Date the Seller is “entitled to terminate [the] agreement with immediate
effect”.

The Execution Date was 8 October 2015. The Conditions Date was 5 months after this (i.e.
[8™" March 2016].

Buyer has failed to satisfy the following Conditions in accordance with Clause 2.4 by the
Conditions Date:

1. Failure to provide a revolving irrevocable cumulative standby letter of credit in
accordance with Clause 2.4.2 of the Agreement.

2. Failure to obtain all buyers approval necessary to purchase receive and use gas in
accordance with Clause 2.4.3

3. Failure to establish a Disputed Amount Account with the Seller for receipt and
management of disputed amounts in accordance with Clause 2.4.5 and 14.8 of the
Agreement.

As a result, Seller exercises its right pursuant to common-law and/or Clause 2.5.7(ii)
and/or Clause 24.1.3 of the Agreement and gives “notice of termination” terminating this
Agreement with immediate effect.

Attached is Sellers invoice for the Recovery Fee payable by Buyer, calculated in
accordance with Clause 17.4 of the Agreement.

Seller reserves the right to revise the Recovery Fee and claim damages at common-law....”

THE CONDITIONS

It is agreed between the parties that:**

48 Para. 10., Second W/S Etomi.
49.C1934-5.

50 B332-4.

51 E-mail 20 August 2020.
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i. GoG did not obtain a Letter of Credit and was unable to fulfil Article 2.4.2 of the
GSA.

ii. GoG did not establish (with WAGL) a Disputed Amount Account and was unable
to fulfil Article 2.4.5 of the GSA.

iii. WAGL did not complete the Infrastructure Works under Article 2.3.5 of the GSA.

iv. WAGLdid not establish (with GoG) a Disputed Amount Account under Article 2.3.4
of the GSA.

v. The parties did not waive the Conditions under Article 2.2 of the GSA so as to

make the GSA Effective.®
There is a dispute as to whether or not the GoG obtained all of the other Buyer’s
Approvals as required by Article 2.4.3, but given that there is an admission that neither
side fulfilled all the Conditions, the resolution of this issue does not add anything.
WAGL submitted that some of these Conditions needed long lead times, and it was
necessary to start making preparations in advance of the execution of the GSA. This is
further explored later in this Award.

It is not disputed that the Conditions Date was 8 March 2016.

WAGL’s claim is made pursuant to Clause 2.5.7(ii) and Clause 24.1.3.

52 para. 14.5 of GoG’s Skeleton
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THE PARTIES’ SUBMISSIONS ON THE CONSTRUCTION OF THE GSA

WAGL’s submissions

WAGL explained that the GSA was structured to ensure that WAGL would always
recover the whole of the Project Costs, either as part of the costs paid for the Gas
supplied after the Start Date or through the Recovery Fee or through a mixture of

both.

WAGL also explained the efforts it had made both before and after the execution of
the GSA, part of which explanation is summarised above and the balance of which is

dealt with in more detail when considering the Recovery Fee and Project Costs.

WAGL further submitted that the GoG had decided that it no longer wished to
purchase Gas from WAGL and that was why the GoG did not fulfil the remaining
Buyer’s Conditions as it was able to receive Gas at a considerably cheaper price from

Gazprom, namely at a saving of some USS$400 million.

WAGL contended that it was not suggested that by waiting until 22 April 2019 to

terminate the GSA, WAGL waived its right to do so.

WAGL justifies its failure to complete all of the Seller’s Conditions on the basis that, as
it had repeatedly warned the GoG, it had been obliged to slow down its progress with
the project because of the delays on the part of GoG, as Buyer, in obtaining
Parliamentary Approval and, thereafter, providing the Letter of Credit. As to the
former, GoG failed to ask for it, let alone obtain Parliamentary Approval before 8

March 2016.

WAGL further submitted that the fact that some of the Seller’s Conditions had not
been satisfied is, as a matter of construction of Article 2.5.7, irrelevant, as the Article
is engaged if “any Condition is not satisfied” emphasizing the word “any”. It adds that
there is nothing in Article 2.5.7 to suggest that WAGL's right to terminate is conditional

upon its having fulfilled all the Seller’s Conditions. Otherwise it would mean that WAGL
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would be compelled to comply with all the Conditions, including completing all of the
Infrastructure Works even if the GoG had made it clear that it did not intend to

perform.

WAGL added that there is no provision in the GSA which points to the obligation of
WAGL to comply with its Conditions before invoking the termination clause or to give
notice of the Buyer’s defaults before termination. On the contrary, there is no

equivalent provision to Article 2.5.8 in the Buyer’s favour.

Addressing the argument that its termination was premature and contrary to the
terms of the GSA, WAGL submitted that the GSA makes no provision for prior notice.
The termination came about because the negotiations had stalled when GoG decided
to buy its LNG from Gazprom at significantly lower prices. On the calculations made by
WAGL and put to the various witnesses the saving was, it submits, as stated above,

around USS400 million.

Finally, it points to the fact that several arguments raised at the hearing were not

pleaded (as noted below) and/or no evidence was adduced to support them.

GOG’s Arguments on Construction

GoG disputes WAGL's right to terminate on various grounds. GoG argues that Clause
2.5.7(ii) imposes an obligation on WAGL to terminate immediately the Conditions Date

of 8 March 2016 arises.

GoG adds that it satisfied all but two of its Conditions before WAGL prematurely
terminated the GSA. While accepting that it did not establish the Letter of Credit under
Clause 2.4.2 or the Disputed Amount Account under Clause 2.4.5, it submitted that
the time-frame for complying with that requirement was distorted following the
Parties’ decision to amend the GSA by entering into an Addendum to vary the terms
of the GSA. By that decision, the Parties, by necessary implication, waived the period

of compliance with Clause 2.4.2, both of which required Parliamentary Approval.
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However, the parties subsequently agreed that there had been no waiver of the
Conditions. Moreover, the termination pre-empted GoG’s ability to comply with those

two Conditions.

GoG further argued that there was an order of precedence and that the Letter of Credit

does not have to be provided before other Conditions are fulfilled.

GoG also contended that the sets of conditions imposed on both parties were
independent of each other, even though those conditions were to be performed
concurrently and WAGL cannot use GoG’s failure to perform the Buyer’s conditions as

a reason to terminate.

It was GoG’s further contention that WAGL's conditions were the main or primary
conditions, the essence of the GSA, whereas GoG’s conditions, in comparison, were
the minor conditions and WAGL’s failure to satisfy the Seller’s conditions was a
fundamental breach which went to the root of the contract, citing the decision of the
Ghanaian Supreme Court in Social Security Bank Ltd v CBAM Services Inc [2007-2008]
2 SCGLR 894.

GoG further contended that WAGL cannot invoke Clause 2.5.7(ii) to terminate the GSA
when all the Conditions have not been satisfied or waived by the parties for the GSA
to come into effect on the Effective Date. WAGL cannot be in breach or wanton default
of its Conditions and still be entitled to terminate the GSA, when the effect of WAGL's
default is to render the GSA unenforceable or ineffective. Without performance of
WAGL’s conditions, there cannot be any contract, neither can there be an obligation
on GoG to pay for gas. Consequently, WAGL purported to terminate an unenforceable
agreement which had not yet come into force. (See Cutter v. Powell (1795) 6 T.L.R. 320;
Bolton v. Mahadeva [1972 1 W.L.R. 1009.) The authorities are to the effect that a party
who does not perform perfectly can recover nothing, particularly, where the

underlying contract enjoins the parties to complete all and not some of the Conditions.

As to the Conditions Date, GoG argued that as the Conditions could only be satisfied

after the actual Conditions Date of 8 March 2016 had passed, the parties had implicitly
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agreed to do away with the Conditions Date i.e. had postponed the Conditions Date

indefinitely.

GoG also argued in oral submissions that WAGL did not use its reasonable endeavours
to perform the GSA because it did not even obtain a licence to import LNG into Ghana
in accordance with the provisions of the Energy Commissions Act. WAGL only provided
a LNG provisional licence in the name of Sahara. Neither of these allegations were
pleaded. However, the evidence of Mr Etomi was that a second licence was obtained

in WAGL’s name and it was produced to the Tribunal.?

GoG referred to WAGL's reliance on the need for the LC which was for “backstopping
the payment obligations of the Buyer”. It submitted that until WAGL had satisfied all
of its conditions, in particular completed the infrastructure works, and was in a
position to supply Gas to GOG, GOG’s payment obligations did not arise. GoG
submitted that WAGL’s admission that it could not raise financing as a result of GoG’s
failure to establish an LC, even though the contract did not make the establishment of
an LC a contingent condition for WAGL to raise financing for the contract, laid bare the
real reason why WAGL was compelled to terminate the contract, namely that WAGL

did not have the financial capacity to complete the project.

THE TRIBUNAL’S ANALYSIS AND CONCLUSION ON CONSTRUCTION

Principles of Construction

In construing the GSA, the Tribunal applies Ghanaian law. However, in relation to
construction there is no material difference between Ghanaian law and English law
and GOG did not cite any relevant principles of Ghanaian law which suggested that the
approach to construction of commercial agreements was different. The cases relied
upon by the GoG in the various contexts add nothing to the recognized principles of

English law applied in Ghana and turn on their own facts.

53 C1395.
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For example, the Ghanaian Supreme Court decision in Social Security Bank Ltd v CBAM
Services Inc [2007-2008] 2 SCGLR 894 illustrates the English law principle that, at
common law, a party who has not performed its own obligations which are
independent of the counterparty’s obligations cannot recover damages for an alleged
counterparty breach. The authorities discussed by Christine Dowuona-Hammond, The
Law of Contract in Ghana, on the meaning and application of the common law
requirement of exact and precise performance of entire contracts, are all English cases
— Cutter v Powell, Sumpter v Hedges, Moore v Landauer and Bolton v Mahadeva. |f
anything, they show that English law and Ghanaian law principles of contract are the
same. However, the authorities are irrelevant because the question is not the meaning
or application of common law principles applicable to discharge of entire contracts
which have been incompletely performed, but the meaning and effect of relevant

provisions of the GSA.

The established principles of construction in English law provide for the contract to be
construed at the date it was entered into and on an objective basis by ascertaining
what a reasonable person would have understood the parties meant against the
background knowledge which would have reasonably been available to them in the
situation they were in at the time of the contract. The words in issue have be looked
at in the context of the contract as a whole. If there are two possible constructions,
the court or tribunal is entitled to prefer the construction which is consistent with

business common sense and to reject the other.

It is no part of a court’s or tribunal’s role to re-write the parties’ bargain and the court
or tribunal should try to give the ordinary and natural meaning to the words, but if
something has gone wrong with the language to the extent that it produces an
absurdity or would create inconsistency with the rest of the document or is an obvious
linguistic mistake then the law does not require courts or tribunals to attribute to the

parties an intention which they plainly did not have. Thus an obvious mistake in a
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written instrument can be corrected as a matter of construction without obtaining a

decree in an action for rectification i.e. “corrective interpretation” >

The Tribunal applies the principles of construction in this Award set out above. In
construing the GSA it has to look at the position at the time the contract was entered
into against the factual matrix known to the parties at the time and not subsequent
events. It is clear from the evidence, which is not in dispute, that at the time of the
negotiations for the GSA, the Heads of Terms and the GSA itself, Ghana was facing an

urgent energy crisis and had approached WAGL to provide power urgently.

Factual Background

WAGL was to make a very substantial investment which it would recoup if the GSA
became Effective within the meaning of the GSA, from the sale of the Gas. GoG, on the
other hand, was to make no financial investment, other than any Bank costs associated
with setting up a Letter of Credit. WAGL accepted that if the GSA was not executed,
any costs it had incurred would be at its own risk. In the Tribunal’s view, it is clear that
the overall financial risk lay with WAGL if the GSA did not become Effective such that

Gas could not be sold and WAGL thereby recover its investment.

It is quite clear, despite an argument at one point put forward by GoG, that the GSA
came into force on the Execution Date (see Articles 2.1.1 and 2.6), that the Execution
Date was the date from which the Conditions Date is calculated (Article 2.5.5) and the
intervening five month period was when the parties had to comply with their
respective Conditions. There is provision to extend the Conditions Date by the Seller
under Article 2.5.8 or by a written agreement under Article 2.5.7 mutually to extend

the Conditions Date (and presumably by waiver under Article 33.3.3).

5% Investors Compensation Scheme Ltd v West Bromwich Building Society [1998[ 1W.L.R. Kookmin Bank
v Rainy Sky SA [2011] UKSC 50, at [14] per Lord Clarke, Wood v Capita Insurance Services Limited [2017]
AC 1173 at [10-13] per Lord Hodge; Chitty 33" Edition paras 13-081-094.
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The Effective Date is the date on which all the Conditions of both Seller and Buyer have
been satisfied or waived (Articles 2.2 and 2.5.6). This then becomes the date from
which the Start Date for the sale of Gas is calculated, namely three months after the
Effective Date unless otherwise agreed in writing. The Seller is not obliged to sell and
the Buyer not obliged to purchase and receive Gas until the other has complied with
all their respective conditions or they have been waived by agreement in writing
(Article 2.3 and 2.4). Thus if neither party fulfil their conditions, as in this case, there is
no obligation to supply or receive Gas i.e. the GSA is not Effective and hence there is
no Start Date for the supply of the Gas. There are obligations of notification on each

party to notify the other when each Condition has been satisfied (Articl